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in making an arrest, he violates the duties of his office and the condition of his 
official bond, and renders his sureties liable for the ensuing damages : Sangster v. 
Commonwealth, 17 Gratt. 124; Lammon v. Feusier, 111 U. S. 17; Form/the v. Ellis, 
4 J. J. Marsh. (Ky.) 299— s. c. 20 Am. Dec. 218 ; State v. Moore, 19 Mo. 369— s. c. 
61 Am. Dec. 563 ; People v. Schuyler, 4 Comst. (N. Y.) 173 ; Dennkon v. Plumb, 18 
Barb. (N. Y.) 89; extensive note to Commonwealth v. Cole, 7 B. Mon. (Ky.) in 46 
Am. Dec. 509-517, where the authorities are collected. 



Some Statutory Provisions in Virginia Touching Negotiable Paper. 
I. Physical Kequisites. 

1. Inland Bills: Section 2849 of the Code of 1887 provides that "every inland 
bill' of exchange payable in this state shall be deemed negotiable." The question is at 
once presented, whether this is restrictive of the law merchant, and is intended to 
limit the negotiability of inland bills to those payable (and of course made) in 
this state, or whether the statute is remedial, and is intended to enlarge the law 
merchant by making all inland bills negotiable, if payable in this state, though 
in form not negotiable by the law merchant. The latter seems to be the more 
reasonable interpretation. Without the aid of statute, inland bills (and, for that 
matter, foreign bills also) are of two kinds, negotiable and non-negotiable. Those 
containing negotiable words — as payable "to order," or "to bearer" — are nego- 
tiable ; those without such words are not negotiable. The declaration of the stat- 
ute that "every inland bill payable in this state shall be deemed negotiable," 
appears to mean that if the instrument be an inland bill of exchange according 
to the law merchant, and be payable in this! state, it shall be negotiable, whether 
it be expressed in negotiable language or not. If this construction be proper, the 
physical requisites of inland bills drawn and payable in other states are goyerned, 
when they circulate in Virginia, by the law merchant. 

2, Promissory Notes : As these were not negotiable by the law merchant, and 
depend upon statute for their existence, the statute must be looked to in order to 
determine their requisites. 

Section 2849 of the Code provides that — 

" Every promissory note . . . which on its face ts payable in this state, at a par- 
ticular bank, or at a particular office thereof for discount and deposit, or at the place 
of business of a savings institution, or at the place of business of a licensed banker 
or broker, whether words of negotiability appear on the face of such instrument or not, 
shall be deemed negotiable." 

That is to say, it must appear from the face of the instrument that the note is pay- 
able (a) in this state, and (b) at a particular bank, or banker's or broker's office. It 
is to be observed that the language is not " on its face payable at a particular bank 
(which is) in this state," but "on its face payable in this state, at a particular 
bank," etc. 

Formerly the language was, " Every promissory note . . . payable in this 
state, at a particular bank," — without requiring the instrument to show "on 
its face " that the bank or office at which it was payable was within the state. 
(Va. Code 1860, Ch. 144, Sec. 7; Va. Code 1873, Ch. 141, Sec. 7.) In McVeigh 
v. Sank of Old Dominion, 26 Gratt. 785, 829, this language was construed as not 
requiring the note to show on its face that the place of payment was within 
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the stale, and as permitting the fact to be established by evidence aliunde. But 
the revisors of the Code of 1887, with full knowledge of this construction — the 
case being cited on the margin of the Code opposite this section — altered the lan- 
guage so as to read, " Every promissory note . . . which ON its face is payable 
in this state at a particular bank," etc. This change of language cannot be ac- 
counted for otherwise than as indicative of an intention to change the law as con- 
strued in the case cited. This intention is the more apparent when it is observed 
that Judge Moncure, in his opinion in that case (at p. 831), suggests that if the 
legislature had intended to require the instrument to show on its face that the 
bank was in the state, the statute would have so provided in terms. That the revisors 
of the Code have now so provided in terms, in pursuance of that suggestion, and 
for the purpose of altering the law as laid down in that case, can scarcely admit 
of doubt, 

There are excellent reasons why promissory notes should be payable at a place 
certain, and why that place should be clearly shown on the face of such instru- 
ments. Bills of exchange are usually drawn on mercantile persons, having fixed 
offices for the transaction of business, where bills may be presented for acceptance 
or payment. These places of business are commonly in" cities and towns, and 
therefore easily accessible. But it is otherwise with promissory notes. They are 
made by farmers, mechanics and non-traders generally, as well as by mercantile 
persons. The difficulty of making due presentment in order to bind endorsers in 
such case is obvious, and was evidently the cause of the statutory requirement that 
negotiable notes shall be payable at a bank. The policy of requiring the place of 
payment to be within the state was probably to discourage the circulation of notes 
payable without the state; and the requirement that the note must show on its face 1 
that it is payable in the state was doubtless designed to remove all uncertainty 
as to the location of the bank or office at which it is payable, and to fix upon its 
face its definitive character as a negotiable instrument. It is believed that many 
members of the profession in this state have overlooked this requisite of a nego- 
tiable note, and that some of our banks are using forms of notes which do not 
comply with the statute, and 'vhich are therefore not negotiable. That the note 
must conform to the statute, was decided in Freeman v. Ruckman, 16 Gratt. 126, 
where it is held that a note payable at either of two banks in Virginia is not 
negotiable, because not payable at " a particular bank." A note dated " Charlottes- 
ville, Virginia," and payable at the "Bank of Albemarle," or dated "Staunton, 
Virginia," payable at the " Bank of Augusta," would seem to be subject to this 
criticism. The place of date and the name of the bank, taken together, suggest 
(to one familiar with the minute geography of the state) that the bank is in the 
state, but it is merely by suggestion. The same names would be equally appro- 
priate to banks outside of the state. The notes do not show on their face to all 
the world that they are payable in Virginia. If such notes were offered for discount 
to a New York bank, and the bank's counsel were called upon for an opinion as to 
their negotiability, he could not possibly say, after comparing them with the statute, 
and without a knowledge of Virginia geography, that they showed on their face 
that they were payable in Virginia. The same objection would apply if the notes 
were dated as before, and were made payable at the " Bank of Charlottesville," or 
" Bank of Staunton," — though the implication that the banks were located re- 
spectively in Charlottesville and Staunton, Virginia, would be stronger. But 
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when relaxation of the plain requirements of the statute is once permitted, the 
policy of the statute is violated and the flood-gates of uncertainty are opened. 
If dating a note at " Charlottesville, Virginia," payable at the " Bank of Char- 
lottesville," is sufficient — since we are to infer that the Bank of Charlottesville, 
Virginia, is intended — then the same note payable at the " Bank of Albemarle " 
ought to be sufficient — since the name "Albemarle " in connection with " Char- 
lottesville, Virginia," suggests (to a very small part of the population of the 
United States) Albemarle county in Virginia, in which county Charlottesville, 
Virginia, is situated. If the latter note is sufficient, then why not a note, simi- 
larly dated, payable at the " Bank of Monticello," or at the " Monticello National 
Bank"? The name "Monticello" suggests (especially to good Democrats) Jef- 
ferson's residence, which in turn suggests Albemarle county, Virginia. So with 
notes dated " Richmond, Virginia," payable at the " Capital City Bank " ; " Lynch- 
burg, Virginia," payable at the "Hill City Bank" ; "Norfolk, Virginia," payable 
at "Oystermen's Bank" — each of these conveys, by a glimmering implication, 
the idea that these banks are in the respective cities in Virginia, where the notes 
are dated. So cases may be imagined where the implication of the bank's loca- 
tion within the State is still more shadowy. If the barrier is' once thrown down, 
where shall the line be drawn ? How much shall be left to implication ? 

Certainty is one of the chief essentials of negotiable paper. Uncertainty as to 
its character renders it unfit as a supplementary currency. When the statute de- 
clares in plain terms that the note shall show on its face that it is payable in this 
state, nothing is left to be supplied by inference ; and it is believed that an in- 
strument which does not clearly respond to the statutory demands cannot be ne- 
gotiable. 

3. Checks : The statute last cited places checks in the same category with prom- 
issory notes, so far as dispensing with negotiable words, and requiring them to 
show on their face that the bank at which they are payable is in this State. 
What has been said with respect to promissory notes applies with equal force to 
checks. 



Interstate Commerce — License Tax — Hawkers and Peddlers — Defi- 
nition. — The Supreme Court of the United States in Emert v. Missouri, 156 U. S. 
28 (Mar. 4, 1895,) upholds the right of a State to lay a license tax on hawkers and 
peddlers, though engaged in selling goods for non-resident manufacturers. The 
decision affirms Howe Machine Go. v. Gage, 100 U. S. 677, and distinguishes a 
license tax on peddlers, who carry their wares with them and deliver imme- 
diately upon sale, from a similar tax on drummers and other commercial agents, 
who merely receive and forward orders, and who were held in the Drummers' 
Cases (Bobbins v. Shelby etc. District, 120 U. S. 497 ; Asher v. Texas; 128 U. S. 
129, etc.) not subject to a license tax. The right of the State to exact a privilege 
tax from the former is upheld as a police measure. The court, through Mr. Jus- 
tice Gray, says : 

From early times In England and America, there have been statutes regulating 
the occupation of itinerant peddlers, and requiring them to obtain licenses to prac- 
tice their trade. In Tomlln's Law Dictionary are these definitions: "Hawkers— 
Those deceitful fellows who went from place to place, buying and selling brass, pew- 
ter, and other goods and merchandise, which ought to be uttered in open market. 



